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MILITARY RULES OF EVIDENCE








SECTION III





Rule 305. Warnings about rights





	(a)	General rule. A statement obtained in violation of this rule is involuntary and shall be treated under Mil.R.Evid. 304.





	(b)	Definitions. As used in this rule:





		(1)	Person subject to the code. A "person subject to the code" includes a person acting as a knowing agent of a military unit or of a person subject to the code.





		(2)	Interrogation. "Interrogation" includes any formal or informal questioning in which an incriminating response either is sought or is a reasonable consequence of such questioning.





	(c)	Warnings concerning the accusation, right to re�main silent, and use of statements. A person subject to the code who is required to give warnings under Article 31 may not interrogate or request any state�ment from an accused or a person suspected of an of�fense without first:





		(1)	informing the accused or suspect of the nature of the accusation;





		(2)	advising the accused or suspect that the ac�cused or suspect has the right to remain silent; and





		(3)	advising the accused or suspect that any statement made may be used as evidence against the ac�cused or suspect in a trial by court-martial.





	(d)	Counsel rights and warnings.





		(1)	General rule. When evidence of a testimonial or communicative nature within the meaning of the Fifth Amendment to the Constitution of the United States either is sought or is a reasonable consequence of an interrogation, an accused or a person suspected of an offense is entitled to consult with counsel as provided by paragraph (2) of this subdivision, to have such counsel present at the interrogation, and to be warned of these rights prior to the interroga�tion if--





			(A)	The interrogation is conducted by a person subject to the cede who is required to give warnings under Article 31 and the accused or suspect is in cus�tody, could reasonably believe himself or herself to be in custody, or is otherwise deprived of his or her freedom of action in any significant way; or





			(B)	The interrogation is conducted by a person subject to the code acting in a law enforcement ca�pacity, or the agent of such a person, the interroga�tion is conducted subsequent to the preferral of charges, and the interrogation concerns the offenses or matters that were the subject of the preferral of the charges.





		(2)	Counsel. When a person entitled to counsel under this rule requests counsel, a judge advocate or an individual certified in accordance with Article 27(b) shall be provided by the United States at no ex�pense to the person and without regard to the per�son's indigency or lack thereof before the interroga�tion may proceed. In addition to counsel supplied by the United States, the person may retain civilian counsel at no expense to the United States. Unless otherwise provided by regulations of the Secretary concerned, an accused or suspect does not have a


right under this rule to have military counsel of his or her own selection.





	(e)	Presence of Counsel.





		(1)	Custodial interrogation. Absent a valid waiver of counsel under subdivision (g)(2)(B), when an ac�cused or person suspected of an offense is subjected to custodial interrogation under circumstances de�scribed under subdivision (d)(l)(A) of this rule, and the accused or suspect requests counsel, counsel must be present before any subsequent custodial in�terrogation may proceed.





		(2)	Post-referral interrogation. Absent a valid waiver of counsel under subdivision (g)(2)(C), when an accused or person suspected of an offense is sub�jected to interrogation under circumstances de�scribed in subdivision (d)(l)(B) of this rule, and the accused or suspect either requests counsel or has an appointed or retained counsel, counsel must be pre�sent before any subsequent interrogation concerning that offense may proceed.





	(f)	Exercise of rights.





		(1)	The privilege against self-incrimination. If a person chooses to exercise the privilege against self-incrimination under this rule, questioning must cease immediately.





		(2)	The right to co1~nseL If a person subjected to interrogation under the circumstances described in subdivision (d)(l) of this rule chooses to exercise the right to counsel, questioning must cease until coun�sel is present.


�
(g)	Waiver.





		(1)	General rule. After receiving applicable warn�ings under this rule, a person may waive the rights described therein and in Mil.R.Evid. 301 and make a statement. The waiver must be made freely, know�ingly, and intelligently. A written waiver is not re�quired. The accused or suspect must acknowledge affirmatively that he or she understands the rights involved, affirmatively decline the right to counsel and affirmatively consent to making a statement.





		(2) Counsel.





			(A)	If the right 10 counsel in subdivision (d) is applicable and the accused or suspect does not de�cline affirmatively the right to counsel, the prosecu�tion must demonstrate by a preponderance of the ev�idence that the individual waived the right to counsel.





			(B)	If an accused or suspect interrogated under circumstances described in subdivision (d)(l)(A) requests counsel, any subsequent waiver of the right to counsel obtained during a custodial interrogation concerning the same or different offenses is invalid unless the prosecution can demonstrate by a prepon�derance of the evidence that--





				(i)	the accused or suspect initiated the com�munication leading to the waiver; or





			(ii)	the accused or suspect has not continu�ously had his or her freedom restricted by confine�ment, or other means, during the period between the request for counsel and the subsequent waiver.





			(C)	If an accused or suspect interrogated under circumstances described in subdivision (d)(l)(B) re�quests counsel, any subsequent waiver of the right to counsel obtained during an interrogation concerning the same offenses is invalid unless the prosecution can demonstrate by a preponderance of the evidence that the accused or suspect initiated the communica�tion leading to the waiver.





�
	(h)	Non-military interrogations.





		(1)	General rule. When a person subject to the code is interrogated by an official or agent of the United States, of the District of Columbia, or of a State, Commonwealth, or possession of the United States, or any political subdivision of such a State, Commonwealth, or possession, and such official or agent is not required to give warning under subdivi�sion (c), the person's entitlement to rights warnings and the validity of any waiver of applicable rights shall be determined by the principles of law gener�ally recognized in the trial of criminal cases in the United States district courts involving similar inter�rogations.





		(2)	Foreign interrogations. Neither warnings under subdivisions (c) or (d), nor notice to counsel under subdivision (e) are required during an interro�gation conducted abroad by officials of a foreign government or their agents unless such interroga�tion is conducted, instigated, or participated in by military personnel or their agents or by those offi�cials or agents listed in subdivision (h)(l). A state�ment obtained during such an interrogation is invol�untary within the meaning of Mil.R.Evid. 304(b)(3) if it is obtained through the use of coercion, unlawful influence, or unlawful inducement. An interrogation is not "participated in" by military personnel or their agents or by the officials or agents listed in sub�division (h)(1) merely because such a person was present at an interrogation conducted in a foreign nation by officials of a foreign government or their agents, or because such a person acted as an inter�preter or took steps to mitigate damage to property or physical harm during the foreign interrogation.


